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INTRODUCTION 


This arbitration arises pursuant to a collective bargaining agreement (the 
Agreement) between Fraternal Order of Police, Lodge #5 (referred to herein as the 
FOP or the Union) and The City of Philadelphia (the City or the Employer). The Union 
filed a timely grievance challenging the 15-day suspension of Sergeant John J. Massi 
(referred to herein as Grievant). The parties were unsuccessful in resolving the grievance 
through their grievance procedure and the Union thereafter filed a timely demand for 
arbitration. The parties selected the undersigned as arbitrator through the processes of the 
American Arbitration Association (AAA) to conduct a hearing on the grievance and 
render a final and binding arbitration award. The matter was heard by the undersigned on 
June 21, 2016 in Philadelphia, Pennsylvania. All present were afforded the opportunity 
for argument, examination and cross-examination of witnesses and the introduction of 
relevant exhibits. Grievant was present for the entire hearing and testified on his own 
behalf Following the hearing the parties elected to present post-hearing oral closing 
argument, upon the receipt of which by the Arbitrator the dispute was deemed submitted 
at the close of business June 21, 2016. 

This decision is made following careful consideration of the entire record in the 
matter including my observations of the demeanor of all witnesses. 

Issues 

The parties stipulated that there are no procedural bars to presentation of the 
matter; that the matter is appropriately before the arbitrator; that the arbitrator has the 
authority to render a final and binding decision and award in the matter and that the issue 
or issues presented may accurately be stated as: 
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Did the City of Philadelphia have just cause to issue Police 
Sergeant John J. Massi a 15-day suspension and, if not, what 
shall be the remedy? 


FACTS 

Introduction 

At the time of the arbitration hearing Grievant had worked for the Police 
Department for approximately 18 & 14 years. During the events at issue here he held the 
position of Patrol Sargent in the Department’s 17* Division. By Notice of Suspension 
signed on behalf of the Police Commissioner on May 26, 2011, Grievant was notified that 
he was receiving a fifteen (15) day disciplinary suspension for “Insubordination, Section 
4-S-00210; Refusal to promptly obey proper orders from a superior officer” on September 
21, 2010.' The Notice of Suspension provided the following reasons for the suspension; 


In that on Tuesday, September 21, 2010, approximately 5:10 
P M, you we re ordered t o report to the office of Captain 

Captain observed you entering his 

outer office and told you to come into his office to discuss an 
incident that had t aken pl ac e at Auden reid High School. Both 
y ou and Ser geant entered in to Captain 

office at the same time. Captain 
began to ask you about the school incident, but you cut him 
off, telling him several times, “I don’t have anything to say to 


you.” Captain 


then asked Sergeant 


if he 

nee ded anything. You had asked Sergeant M^^, who was 

to accompany you even 
though Sergeant M^Hwa^n^the street supervisor at the 
time of the incident and did not have i nform ation about the 
school incident to provide. Sergeant M^^ was attempting to 
explain that you had asked him to come with you but before 
h e could fin ish, you interrupted him and told Ca ptain 
that he was your witness. Captain 


^ All dates are 2010 unless otherwise indicated. 
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told Sergeant IVI^^ that he was not needed and he could 
resume his duties. 


As Sergeant w as leaving the office, you also walked 

out, telling Captain that you would not speak to 


out, telling Captain that you would not speak to 

hi m without a witness or a union representative. Captain 

ordered you to return to his office and informed 
you that if you did not return, formal discipline would be 
instituted. You did not return as ordered.^ 


The evidence admitted during the arbitration hearing substantially supports the 
above-quoted description of the September 21 interaction between Grievant and Captain 
contained in the Notice of Suspension; and I find the facts stated in the 
narrative to be true. 

At the arbitration hearing, then Captain-^^^^^^^^ A^^^^ 
testified that he called Grievant to his office on September 21 because the Captain wanted 
information relating to a violent incident at the Audenreid High School; information the 
Captain believed would be helpful in his ongoing efforts to avoid in-school incidents of 
violence spilling over into the gang-influenced community, including potential away- 
from-school retaliation against school police officers. According to he told 

Grievant exactly what he wanted to talk to the Sergeant about and that the meeting was 
not disciplinary in nature. 

testified that Grievant’s refusal to speak with him on September 21 - 
after the Captain specifically warned the Sergeant that his refusal to answer questions 
from the Captain would be cause for discipline for refusal to obey orders - was 
“absolutely insubordination.” explained the importance of enforcing rules 

relating to obeying orders from superior officers to police department discipline and 
2 In addition to his 15-day suspension, Grievant received a disciplinary transfer. 
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safety, and that here Grievant not only blatantly disobeyed his order, but did so in the 
presence of Sergeant IVI^^ and at least two other officers in the Captain’s office area. 

also testified that he was aware of an unfair labor practice charge 
involving Grievant and that Grievant had named along with ten or twelve 

others in a lawsuit. testified that he did not recall that there was an arbitration 

scheduled involving himself and Grievant within a few days after September 21. He also 
testified he is well aware of the requirements to comply with bargaining unit member 
requests for a Union representative when a meeting is disciplinary in nature, that the 
September 21 meeting involved an ongoing policing concern and was not disciplinary, 
that he never had a conversation with Grievant where Grievant had a witness and that 
there was no understanding between Grievant and that when Grievant spoke 

to Grievant could have a witness. 

According to after Grievant left his office on September 21 the 

Captain immediately began paperwork to follow-up on his expressed intent to discipline 
Grievant. Thereafter, Lt Charles Voght conducted interviews relating to the September 21 
incident, including interviews of Grievant and Sergeant IVI^^, and the two Officers who 
were in the Captain’s outer office during the September 21 exchange; Police Officers 
AUdm and IVI^^f. On October 14 Grievant was served with a “Statement 

of Charges Filed and Action Taken” asserting that Grievant had engaged in 
insubordination - refusal to promptly obey proper orders from a superior officer. 

Grievant plead not guilty to the charges and requested a hearing on the matter. A Police 
Board of Inquiry (P.B.I.) was conducted on the charges on May 16, 2011 after which all 
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three Board members found Grievant guilty and assessed a 15-day suspension and 
transfer. 


The Police Disciplinary Code 

At the time of the May 2011 the Department applied the Department’s 

2010 Police Disciplinary Code. That Code provided a range of discipline for a first 
offense of insubordination - refusal to promptly obey proper orders from a superior 
officer of “15 to 30 days.” Similarly, the P.B.I. form completed by Board members at the 
May 16, 2011 hearing on the matter specified that the “penalty range” for violation of 4- 
s002-10 was “15-30 Days Suspension.” 

The record establishes that the institution of the 2010 Disciplinary Code was the 
subject of an Unfair Labor Practice Charge by the Union and a resulting “proposed 
decision and order” issued by the PLRB Hearing Officer finding that the penalty and 
reckoning period in the 2010 Code relating to discipline for refusal to promptly obey 
proper orders from a superior officer had not been bargained. The parties stipulated that 
after the ULP decision a controlling Act 111 Decision issued holding that the substance 
of the penalty levels for the term of the parties’ July 1, 2009 through June 30, 2014 
Bargaining Agreement was the same as those contained in the 1999 Police Disciplinary 
Code. 

As a consequence, the Disciplinary Code effective on September 21, 2010 and for 
all times relevant herein, was the Disciplinary Code of 1999. The 1999 Code provides a 
disciplinary range for “Insubordination, [rjefusal to obey proper orders from a superior 
officer” of 5 to 30 days for the first offense. 
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Grievant’s Testimony 

Grievant testified that he and Captain had a history and when he 

reeeived the “time check” and instructions to report to Captain on September 

21, he believed that the “time check” was to potentially build a case against him and that 
the reason the Captain was summoning him had to do with Grievant’s involvement in a 
then pending unfair labor practice charge, a discrimination charge and an arbitration, the 
latter of which was scheduled for September 24 and for which, Grievant believed, the 
Captain had just received a subpoena to attend. Grievant testified that, at the time, he and 
the Captain had an understanding that whenever Grievant met with the Captain, Grievant 
could have another sergeant or other bargaining unit member present. Grievant testified 
that prior to the September 21 meeting he had met with the Captain with a fellow- 
sergeant or other witness at least twelve times.^ Grievant testified that although he had his 
suspicions, he did not know the reason for the September 21 meeting. He also testified 
that his duties had nothing to do with the Philadelphia School system, but later testified 
that he had been called to the school after-the incident at Audenreid High School. 

Grievant testified that the reason he wanted present with him, as well as 

witnesses present during his prior twelve meetings with was because of an 

incident when yelled at and cursed Grievant in the presence of another 

Captain. According to Grievant, he feared having a physical altercation with 

Grievant testified that when he arrived at office on September 21, 

he asked Sergeant to come with him (he did not tell the reason for his 

^ During his testimony, Captain denied that there was such an understanding or that 

he had previously met with Grievant under a witness-present understanding. Similarly, Sergeant 
testified that he h ad never a cted as a witness for Grievant in any prior conversation 
between Grievant and 
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accompaniment) and that when the two arrived at offiee the Captain asked 

iVI^^ why he was present. To which, according to Grievant, stated he was there 

with Grievant. According to Grievant, Grievant responded “No, no he is here as my 
witness” to whieh responded by telling IVI^^ to leave and instructing 

Grievant to go into office. Grievant testified that he then told the Captain 

“no” and that he wanted the FOP and was going to go to Inspeetor about this. 

Grievant admitted that then stated that he was “ordering” Grievant to go into 

the offiee, and that if he do not “I will take you to the front;” a reference to taking 
disciplinary action against Grievant. Grievant testified that at no time during the meeting 
did he ask what the meeting was about. 

According to Grievant, when he initially went to respond to the Captain’s 
summoning him to the offiee, Grievant did not call the FOP because at the time he just 
wanted IVI^^ present should try to start an altercation with Grievant or 

fabrieate something. Only when reacted to his statement that he wanted 

IVI^^ present as a witness and instrueted IVI^^ to leave, in combination with the faet 
that had previously asked for a “time check” and displayed a demeanor and 

tone of voiee causing Grievant coneern, Grievant explained, did Grievant feel the 
meeting was diseiplinary in nature. Aecording to Grievant, he believed 
order that he go into the Captain’s office was unlawful and that Grievant “believed the 
meeting was going to be unfavorable to me.” Grievant did not elaborate on his claim of 
the unlawful nature of the order. 

Grievant testified that he then left the offiee, drove to Inspector M^^J’s office 
(the Inspector was not in) and called the FOP. He explained that after speaking to the 
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. He testified that on his 


FOP he then returned to the 17**’ Distriet to talk with 
return trip he again did not have an FOP representative present with him and that when he 
approaehed the Captain - who was engaged in another matter - the Captain saw him and 
told him to “go.” 

Grievant testified that as a sergeant he expeets his subordinates to answer his 
questions about poliee matters and expeets his subordinates to follow lawful orders. 

Positions of the Parties 

The Employer 

The City has shown just eause for the diseharge of Grievant, the Employer 
argued. Grievant is a disgruntled employee, who felt disrespeeted by his Captain and did 
not ( and does not) like Captain Contrary to the elaim of the Union, there 

was no violation of the employee’s Weingarten rights here, the City asserted. As 
refieeted in the reeord, both Captain and Grievant follow proeedures when 

interaeting with their respeetive subordinates and notify their subordinates of the right to 
have a Union representative present at diseiplinary meetings. Although it may be true that 
a superior’s ediet does not define when an employee is entitled to Weingarten rights, the 
City argued, here Grievant did not have a reasonable expeetation that the September 21 
meeting ealled by eould lead to Grievant’s diseipline. Sueh absenee of 

reasonable expeetation is established, the City maintained; (1) by the faet that Grievant 
admitted he did not know what the meeting was about and he simply refused to meet with 
the Captain for any reason without a witness present, (2) had he expeeted diseipline from 
the meeting he would have had a Union representative present when he arrived for the 
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meeting, and (3) after initially refusing to meet with and going to the 

Inspeetor’s offiee and diseussing the matter with the FOP, even when Grievant returned 
to speak with he was without a Union representative. 

The reeord establishes that the subjeet of the meeting ealled on September 21 was 
legitimate poliee business and that Grievant elearly refused to obey the order of Captain 
to go into the Captain’s offiee. Grievant’s refusal to obey an order here was 
egregious not only beeause of its blatant nature, but also beeause Grievant’s blatant 
refusal to obey took plaee in the presenee of three other employees of the department, 
thereby having the potential of undereutting the diseipline of the department. 
Notwithstanding that the department was operating under a eode of diseipline that was 
not effeetive, the faet is, the City argued, even under the 1999 Code the 15-day 
suspension was within the range of diseipline presented in the Code for a first offense of 
the rule. The diseipline imposed upon Grievant was proportional and appropriate 
eonsidering the severity of Grievant’s offense and should be sustained by the arbitrator. 

The Union 

Aeeording to the Union, here the City has the burden of proof to establish just 
eause for its diseipline of Grievant. Just eause requires due proeess, the Union asserted, 
and due proeess ineorporates the Weingarten proteetions given employees. Here, 

Grievant was denied sueh proteetions. Weingarten provides that where an employee is 
subjeet to an interview that the employee reasonably believes eould lead to diseipline, the 
employee is entitled to have a witness present for the interview. The faet is, the Union 
argued, within the eireumstanee of a poliee foree, an employee is stuek between a roek 
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and a hard place when it eomes to the exereise of Weingarten rights and potentially 
engaging in insubordination. But no matter the diffieulty in applying the right, the 
Weingarten right eovers members of the poliee department and should be applied. 
Considering the baekground and eontext of Grievant’s arbitration, diserimination elaim 
and and ULP involvement, when Grievant was summoned to W^^^^^’s offiee 
without any explanation by the Captain as to the nature of the meeting, Grievant had 
reason to believe the meeting was going to potentially lead to his diseipline. Contrary to 
the elaim of the Captain, the Union asserted, the rights established by Weingarten are not 
dependent upon a manager’s deeision that they should apply to a partieular meeting. The 
triggering of the right originates from the employee’s perspeetive, and exists whenever an 
employee has a reasonable belief that a meeting eould lead to diseipline, the Union 
argued. Here, as established by the long history between Grievant and on 

September 21 Grievant had sueh a reasonable belief Having failed to provide Grievant 
due proeess, the Union asserted, the grievanee should be sustained. 

Even in the event there was just eause for diseipline, the Union eontinued, the 15- 
day suspension issued Grievant was exeessive under the eireumstanees and eonsidering 
the mitigating eontext and history surrounding the eonduet. Moreover, the Union 
maintained, the diseipline issued was pursuant to a Diseiplinary Code that was unlawfully 
implemented and provided a minimum penalty of a 15-day suspension for the violation 
found by the P.B.I. However, the Union eontinued, the minimum diseipline under the 
Code that aetually eontrolled - the 1999 Poliee Diseipline Code - was a 5-day (not a 15- 
day) suspension for the first offense of the rule involved. As a eonsequenee, the Union 
argued, even if the City had eause to diseipline Grievant, and applied the minimum 
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penalty for a first offense as it did here, Grievant would have reeeived only a 5-day 
suspension. Aeeordingly, should the arbitrator find there was eause for diseipline of 
Grievant, the discipline should be reduced to a 5-day suspension pursuant to the 
controlling Disciplinary Code, the Union argued. 

Discussion 

Just Cause 

An analysis of a case claiming discipline for just cause as is presented here 
requires consideration of all of the circumstances presented to determine whether the 
Employer has met its burden of showing that the discipline at issue was fair. There is no 
single formula for making such a determination and each case must be considered based 
upon its own unique set of facts and circumstances. 

Of the several factors typically considered by arbitrators when applying the just 
cause standard, I find that the determinative issues presented here are; (1) did Grievant 
engage in the insubordinate conduct alleged and (2) if he did engage in such conduct, 
whether the level of discipline issued against Grievant was appropriate considering the 
relative gravity of Grievant’s offense under the circumstances. Based upon the record as a 
whole, I find that the City has met its burden of showing that Grievant engaged in the 
insubordination alleged, but that the City has failed to meet its burden of establishing that 
the level of discipline issued Grievant was appropriate under the circumstances. 
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Grievant Engaged in Insubordination 


The rights established by Weingarten do not give an employee carte blanche to 
refuse any and all conversations with management without a witness. Nor does it grant 
an employee a right to ignore orders that an employee may fear could lead to 
discipline. Theoretically, if such were the case any employee could refuse any meeting 
or any order because the employee’s conduct during a meeting or potential poor 
execution of the order could be grounds for discipline. Such is not the purpose of 
Weingarten . Instead, the rights thereunder arise where management is engaging in a 
discipline-related investigatory interview of an employee and where - in such 
circumstances - the employee forms a reasonable belief that the interview could lead to 
the employee’s discipline. 

In the instant matter, Grievant admitted that when ordered to go into the 
Captain’s office on September 21, Grievant refused. 

By his own admission, Grievant did not have a reasonable expectation that the 
September 21 meeting was an investigatory interview or was of a disciplinary nature 
until after the moment that instructed IVI^^ to leave and directed 

Grievant to go into the Captain’s office. Contrary to the claim of Grievant, I find 
nothing in such conduct by that would have created a reasonable belief 

that a discipline related interview was going to be conducted and that discipline of 
Grievant could result. There is no evidence that Captain was engaged in a 

discipline-related investigation at the time or wanted to interview Grievant as part of 
such investigation. Although Grievant may have developed a fear of the Captain, there 
is no generally recognized principle that under such circumstances an employee may 
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insist on having “protection” during meetings with management. Nor does the fact that 
an employee has exercised his or her right to file grievances, charges or discrimination 
claims somehow work to pardon the employee from the duties and obligations of 
being an employee - here those obligations of an officer of the law. Regardless of 
Grievant’s filing activities against Captain Grievant was still required to 

perform his duty and comply with the rules and policies of the department, including 
the expectation - fundamental to the operation of a police force - that legitimate orders 
of superiors be obeyed by subordinates. Grievant was not excused from this 
fundamental expectation of his position. 

Grievant refused to obey an order; an order that I find was lawful as it 
pertained to legitimate police work within the area of responsibility of Captain 

and of which the Captain believed Grievant had information. Contrary to 
the argument of the Union, considerations of Weingarten do not provide Grievant 
protection from the consequences of his conduct on September 21.1 find that Grievant 
engaged in the violation of policy - the insubordination - charged against him. 

Remedy 

Just Cause requires that the Employer show that it has consistently applied the 
rule at issue and that the level of discipline assessed against Grievant is consistent with 
disciplined assessed against other, similarly situated employees. I find that here the 
City has failed to meet its burden of showing that it has assessed a 15-day suspension 
to other employees who have engaged in conduct similar to that of Grievant. 
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Instead of offering sufficient evidence of other applications of the rule and 
similar 15-day suspensions, the City has relied on an argument that notwithstanding 
that the 15-day penalty originally assessed against Grievant was the minimum available 
under the now debunked 2010 Discipline Policy, the 15-day suspension is appropriate 
under the 1999 Discipline Policy because of the egregious nature of Grievant’s 
conduct. 

I am not persuaded by the City’s argument in this regard. Grievant’s conduct 
does not magically change its character when different policies are applied; his 
conduct is the very same conduct no matter which policy is applied. Thus, having 
issued the minimum penalty when it first assessed a penalty against Grievant in 2011,1 
am persuaded that at that time the City then exercised its managerial judgment and 
determined that under the circumstances the minimal penalty was appropriate. The 
City’s current argument that Grievant’s conduct should now be considered so 
egregious as to warrant more than the minimum penalty is inconsistent with its prior 
determination. 

As the City has not established that other similarly situated employees have 
received a 15-day suspension regardless of the Discipline Policy applied by the City, I 
find - consistent with the City’s prior determination - that the minimum penalty 
provided by the rule for a first offense is appropriate. Considering the penalty range set 
forth in the controlling 1999 Policy is from the minimum of a 5 to a maximum of a 30- 
day suspension, I find, that the 15-day suspension imposed by the City was 
inconsistent with just cause as it was unreasonably harsh considering the gravity of 
Grievant’s conduct. As a consequence, I will order the penalty be reduced to a 5-day 
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suspension and that Grievant be made whole for his losses resulting from the City’s 
issuanee of a diseiplinary suspension against him exeeeding 5-Days. 

Conclusions 

The Employer has met its burden of showing just eause for the diseipline of 
Grievant for his refusal to promptly obey proper orders from a superior offieer, but has 
failed to meet its burden of showing that it had just eause to issue Grievant diseipline 
of a 15-day suspension. 

AWARD 

The grievanee is denied in part and granted in part. 

The City has met its burden of showing just eause for the diseipline of Grievant 
for his refusal to promptly obey proper orders from a superior offieer. 

The City has failed to meet its burden of showing that it had just eause to issue 
Grievant diseipline for his eonduet of a 15-day suspension. 

The City is hereby Ordered to reduee Grievant’s 15-day suspension to a 5-day 
suspension and to make Grievant whole for his lost wages and benefits resulting from 
the City’s issuanee of a diseiplinary suspension against him exeeeding 5-Days. 

I shall retain jurisdietion over this matter for purposes of remedy only. 



Dated: July 8, 2016 _ 

Timothy J. Brown, Esquire 
Arbitrator 
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